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A rant = ENTITULED, 


TO THE 


Lords Proteſtation. 
A LETTER «© \ GENTLEMAN, 


SIR, | 
Have Received Yours, where you tell me, Tow are highly ſatisfy'd, that the 
Lords did only what they ought to have done, in Reje@ing the Impeachment of- 
. Mr. Fuz+*Harris3 And this you have Gathered out of a Little Paper your 
Nephew ſent you, Entituled, An Anſwer to the Lords Proteſtation. Now 
&ir, to Undeceive You as well asmany others, on whom *tis like that Paper 
might prevail,l have writtenthis following Diſcourſe, where I ſhall not under- 
take toStripevery Word or Sentence, but only Confute thoſe more confi- 
derable Arguments, by which the Author would haveus think, He hath not 
only proved it lawful for the Lords toRejeR, but almoſt unlawful for then 
to Receive the Impeachment. 7 > Lg h 
In the firſt Place he ſays, The Parliament is the moſt High Court of the Nations 
and then, tis Rational to think, That any Crime whatſoever doth not fall under the 
Cogniſance of it. 
Har the Parliament isthe Higheſt Court of the Nation is very true 3 And 
"Us ds true, That theCommons have right to Impeach any Subjett for Treaſons 
orCrimes whatſoever, that concern the King or Kingdom, *'Tis not to be 
ſuppoſed, That by theſe words any Crimes, the Proteſtation means all Crimes, 
ſuch as Felonies, Treſpaſſes, Aſſault and Battery, which indeed fall not under the 
Cogniſance of Parliament, but ſuch oaly that Concern the Kingdom, as this of 
Fitz- Harris doth, and for which Impeachments are uſually brought, fo that 
this is a Crime that concerned the whole Nation; It did Entitle the whole 
Nation to a proſecution of it, and then for the Lordsto hiader this Suit, was 


; certainly a Denial of Juſticeto the whole Nation. 


But if this ſhould be admitted, in a ſhort time the Juriſdifion of other Courts 
A rould 


: . 2 F : 
would fall tothe Gronnd, and it may be ſuppoſed, the Lords wonld think it neceſſary 
20 bave Perpetual Parliaments for determining Criwes of the loweſt Nature. 
. - Very well, Sir, that becauſe the Lords Afſert a Right in the Houſe of Com- 
2101s of Impeachingfor any Crimes that Concern the Kingdom, that they do 
alſo Aſſert, That all Offences that liear the Suits of particular Perſons ſhould 
alſo be Tried by Way of Impeachment 3 ſo that by our Authors fnfcrence 
* one would think, that the Lords Proteſtation did mean, That none ſhould be 
burnedin the Hand or Whipp'd, bur ſuch as were. Impeach'dby Parliament 3 
Which is as far from the meaning of thoſe Noble Lords,as our Anthor is from 
Truth and Ingenuity, in ſaying, That they would think.it neceſ{ary to have 
continual Parliaments for the determining all Crimes, becauſe_they would 
have an Impeachment proſecuted according to the uſual Prattice of rYar- 
liament. | Wo Be ray | 
.. Bur if this be a valid Reaſon againſt the Lords for Rej Ging the Impeachment, 
- 3t infers a Right of Trying all Treaſons in Parliament,becauſe they Influence the Par- 
lrament, and are beſt determinedin Parliament. RY = 
No. [ think not, it only infersa Right of Trying ſuch Treaſons in Parlia- 
ment as ought there to be Tried, ſuch as (hill lie under an Impeachment, not 
| ſach asare by Way of Inditmear, which the. very Proteſtation proves, for 
the Reaſon why the Lords Proteſted, was not becauſe it was a Treaſan, but 
becauſe it was proſecuted by thoſe that could do it no where but in Parlia- 
 ment3 Andto ſtop Proſecution there did quite incapacitate them of profe- 
cuting5 And if ſtopping of all Proſecution be not a denial of Juſtice to the 
Parties proſecuting, I do not know what is, . ' 
If therewere any force inthis Argument, the Right of Trying High Treaſons was 
| —_ underſtood before this time, for there bave been Traitors Triedout of Par- 
tzament. ._ | : $5; en, 
Sure our Authors IntelleCtuals at the Compiling this Work were indiſpos'd 
. with ſonfe Vertigo, otherwiſe he could not have ſo Egregioully miſtaken the 
' Senſe of the Proteſting Lords, asto think that by their Proteſtation they did 
mean, Thatthe right Way of- Trying Treafons was only in Parliament ; 
Whereas it is clear from what they did, that they did only mean ſuch Offen- 
_ cesareto be Tried in Parliament as are roſecuted by the Commons, that can 
doitno whereelſe. a | | : 
+ _ By Magna Charta zo 01ar: 7s to be Condemned but by lawful Tudgement of bis 
Peers. 

Sothat to Try a Commoner' in Parliament, when the Lords are not his- 
. Peers, is contrary to Magna Charta, and highly unlawful ; Indeed, if Magna © 
Charts did ſay juſtas he doth ir would be ſo 3 But Magna Charts not only ſays 
"That no Man ſhall be Condemned but by lawful Judgement of his Peers, but 
it alſolays, Or by the Law of the Land; So that there may bea lawful Trial of 
a Commoner, and according to Magna Charta, andnot by his Peers, the Dis» 
jJun&ive proves; and thatthe Law of impeachwent is the Law of the Land 
and not contrary to Magna Chartaz - All muſt confeſs, when they confider 
how many there have been Tried of the Commons by way of Impeachment 
fince the making of Magna Charta, and not the leaſt ObjeQion made 2gainſt 
the Lawtulne(s of rhe Proceeding, till our Authors Brains were delivered of 
this Brat 5 Bur pray mark rhe difingenuiry of the Perſon, in endeavoring to 
:ppoſe on the World, by Miacing the Quotation,taking the words that ſerve 

| for 


(3) 


for his Turn, wI%. B 'y Lowful Julnwl of bis ws, and Jeaving « out t the 
words, By the Law of the Land; As if theſe were not as much of Magna Charta 
as the former; .,' .. . 

*Tis the Opinion of Lawyers, that at, made qzaing the F urdamental Laws, of 
which Trials by Peers is One, are in themſelves void. 

So that it ſeems the Powersthat laid theſe Fundamentals were oreater then 
the preſent Powers, elle As now. made would be binding ; ; But where was 
that Power Lodged, eitherin the King by Himſelf, orin Him Joyn'd with his 
Parliament; Now 'tis impoſſible, that..the King ſhould -have more. Power 
without then he hath with hisParliament 3 And 'tis as irrational to ſay, Thar 
the King hath not as much. Power now asin the time of Henry the: Third, fo 
that now there being as great Power in an Act of Parliament as ever,it clearly 
follows, That thoſe Fundamentals may be altered. _ .. 

'Tis dangerous and againſt the Liberty of Engliſh- -men, to Admit of Trials withs 
out Juries 3 Innocents may be Harangued to, Death by their Proſecutors, and. the 
wilest Criminals ſaved by theſame means 3 Witneſſes may ——_—_ ”y Paſſ onate 
Expreſſaons to Contra@ or Dilate their Evidence. .... i ( 

All this Amounts to a verv high RefleQtion on the Parliament, intimating, 
T bat there is not as much Juſt'ce as in Trials by Juries, that there the Inno- 
cent areliable to be Haranguedi intoa Halter, and. Delinquentsto be ſaved by 
Taking Orationsz Thenit ſeems the Lord Stafford s' Head was Harangued 
off his Shoulders; for hisbeing.a Peer doth not alter the uſual Juſtice of the 
Court. Surely, if the People was as knowing as our Author, they wou'd | e- 
ritionfor an Ad againſt Impeachments, it being az he ſaith, a Proceeding At- 
tended with a-great deal of Injuſtice and Partiality. *_ - 

But if theCommons deſire to Impeacha Commoner, may they do it 2 'Tes, if the 
Lords are willing 5 for they are not Obliged to Paſs Judgment on any againſt their 
Wills but their Peers, as "tis Proved from the Caſe of Bereford, Gournay, and 0- 
thers. who in the 4th. of Edward the Third, had Judgment Paſs 'd on Th:-m by the 
Lords. Andafterwards it was Accorded by the King and all the Grands, Thit als 
beit the Teers as Juages of Parliament, took upon Them to make and render the ſaid 
Judgment, yet that the Peers ſhall not for the future be bound to Render Judgment on 
any but their Peers. | 

This Proviſo was made in Full Par! tament with theſe two Reſpe@s. ED 
| | 1. To ſatisfiethe Commons that they intended not by their Judgment to Alter the 

Courſe of the Common Law, and therefore they declar'd againſt Power to do this, and 
Confeſs'd it was contrary to the Law of the Land. 

2. ToPreſerve their own Rights to Judge none but their Peers, in Caſe of Life and 
Death. 

Sothen, this Prefident i is urged as an Argument to prove, That the Reje&t-. 
ing ef the Impeachment was lawful; But let us conſider whether the Caſe of 
Berefor 4and thereſtbe the ſame with the Caſe of Fitz- Harris 3 If it be; 
' the Author hath ſurely overcturn'd the Proteſtation ; If It be not, it will no 
ways ſerve his turn, Bereford by the Command of the King was broachtines 
Parliament, and there had Judgment at the Kings Suit, which' by the Way 
was very legal : z for all Indicted ought to be Tiied by their Peers; Fitz- 
Harris was Impeached by the Commons, and at their Suit could be Tried no 
where but in Parliaments; . And now that theſe two Caſes arenot the fame 
3s veryclearz And if not the ſame,then our Author cannot from hence infer; 
That the Rejetment was lawful, tor when a Preſident i Is brought for a Proof, it 

A 7 | 


the Preſident muſt always be the ſame with the thing that's to be proved z 
Now ſeeing the Caſe of Bereford and Fitz-Harris is not theſame, it neceſſarily 
follows, that nothing can be inferr'd from the Caſe of Bereford, tothe Caſe of 
Fitz: Harris, And indeed 'tis to me very ſtrange, That becauſe the Lords Ac- 
corded, that they would not be Obliged to try a Cemmoner, which ought 
tobe Tried at the Common Law, our Author ſhould infer, That they are nor 
likewiſe obliged to Try a Commoner, when he is proſecuted ar that Suit 
that can be Tried no where but before the Lords in Parliament 3 This is to. 
make an Indiftment and Impeachment the ſame 3 And if fo, then an IndiQ- 
mentmay be found by the Commonsin Parliament, and an Impeachment may 
be brought out of Parliament 3 To Aſlert which, would be the higheſt of 
Non-ſ-nſe; And indeed I ſhould ſuſpe@ that Manto be of adiſtempered Un- 
derſtanding that ſhould aftirmir 3 *'Tis yetmore apparent, this can no ways 
prejudice an Impeachment, for that was done to aſſure the Commons the 
Lords jntenJed not to alter the Courſe of the Common Law; - Theace it fol- 
lows, That the SubjeQ-matter of that AQ was ſuch as ought to have been 
Tricd at the Common Law, of which an Impeachmeot is no part; Aad con- 
ſequently, could not be concera'd in this Act of the Lords. 

- . But it may be Preſumed, that if the Commons ſhould force an Impeachment on 
the Lords againſt a Commoner, that may be Tried at the Common Law, and FYote 

' that it ought not tobeTried in an Inferiour Court, Men may be apt t0 thinkit is a dee 

ſign to delay Faſtice, or to get a Pardon. | 


Indeed [really think, that what induced the Houſe of Commons to this Im-- . 


peachmenrt was not a pure deſign of Proſecution, but becauſe.they- would 
create an Opportunity of making a farther Diſcovery of the Deſign Fitz- 
Harris was engag'd in 3 Burt let the Motive be what it will, the Proſecution is 
Kill the ſame, the Impeachment altersnot whether the Commons did it with 
a deſign of Proſecuting or Diſcovering 3 I ſhall paſs by the Statute he quotes, 
for it can no ways be applicable-to our Buſineſs, becauſe it only lays down the 
manner of Proceeding on Trialsout of Parliament. | | 

But for the Lordsto ſay, That an Impeachment and an Indiliment are two dif- 
Ferent Suits is a meer ©uibble;, for whether this Criminals Trial be by Indi ment 
or Impeachment 'tis the ſame Accuſation 5 namely. for Treaſon 3 And the Pro(e- 
cution in both Courts (which is really and truly tbe Suit) is for the ſame Eud and 
Purpoſe that is, the Puniſhment of the Delinquent, 

Iam highly ſorry, to ſee a Man of great Knowledge and Underſtanding. as 
the Reputed Author of this paper isſaid to be, ſoſtrangely Halt in his Intel- 
* Ieftuals, as to Aſſert that there isno difference betwixt an Inditment and an 
Impeachment, becauſe they are both Accuſations, and both tend rothe ſame 
End, namely, the Puniſhment of the Delinquent 3 Sothen, according to vur 
Author, two Ways that lead to Londos, one of which comes from the North 
and the other from the South, are not really two different Ways, becauſe they 
are both Ways, and both tend to the ſame End. Yet I believe, there is nv 
Traveller, but would really think theſe Ways do plainly differ,notwithſtand- 
ing they are both Ways, and both lead tothe ſame place 3 And1 believe,there 
is no Lawyer but our Author, but thinks an Impeachment and an Indi&menr 
two different Suits, notwithſtanding they are both Accuſations,and both tend 
to the ſame'thing, namely, the puniſhment of the Delinqueat , for that that 
makes them differ, is not becauſe they are both Accufarioos, and aim both at 
the ſame Ead, but becaule the Parties proſecuting do it for different Reaſons, 
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one.for Himſelf, the other for the King 3 Andſeeing to proſecute for the King 
and for ones (elf is n ot the ſame thing, it clearly follows, that an;Jaditment 
andan Impeachment do really differ z Andiffo, then what the Lords Aſſerte 
ed in their Proteſtation 15nota meer Quibble.  . - oo... 

- But the Ground of the wonderfal Reaſonis the difſerent uſe of Sepy Feeds, 
” 
both is the ſame, and it matters nvt, whether Puniſhment be by the:Lords. os FA 
Judges at Common Law, but the moſt equal Way will beby his Peergfby whone be 
may hawe the moſt equal Condemmation or Acquittal, there being nob. the Preſident 
#hat comes up to, or 3s parallel with this Caſes, ooo oe, 
That an Indi&tmeat and an Impeachment do both. ſgnifie an Actuſation, 
js true 3 And 'tis as true, that they are different Accuſations, for one isthe 
Kings, and theother the Peoples; And ſeeing an AQ of the King do really 
differ from that of the People, it follows; that an Inditment and an. Impeache 
ment are two different Suitsz Andindeed-ithad been no great matter, whe- 
ther Fitz-Harris be Condemned in or out of Parliament, had not the .Com- 
mans by their Impeachment Entitled themſelves to his Proſecution, for by 
this A they made it their Suitz And although the Delinquent may be pu- 
niſhed elſewhere, yet this is no ſatisfation to them), becauſe nor doneat their, 
Proſecution 5 So that the Reaſon why the Lords Proteſted, was not becauſz 
they thought Trials in Parliament, purely Confidered, more Legal then thoſe 
out of Parliament, but beciuſe the Delinquene was. now Profſecuted at the 
Suit of the Commons, who could do it no where but in Parliament; and to 
hinder Proſecution there, was to ſtop all Profecutioa tothem,which certaiuly 


3s Injuſtice: 


Indeed [ muſt Concur with our Author, that Trials by Peers is moſt Leaf - 
out of Parliament 3 But if he means that 'tis the only Legal Way of Trying 


 Commoners, I cannot be of his Opinion 3 for I believe Trials by Impeach- 
ment before the Lords; are as lawful and as juſt as Trials by Juries, and the 
Lords as tender in Giving Judgement,.. notwithſtanding they are not upon 
Oath, as the Juries afe, of their Verd:Qs 3 But what oor. Aathor means by 
theſe words, There being not one Preſident Parallel with this Caſe, I cannot tellgFf 
he means, That there tiever was 4 Caſe Parallel with the Caſe of Fitz-Harris, that 
Is, the Tmpeachment of a Commoner; Be ſure he hath Conſulted no other Hi= 
ſtory but Tor Thumb or Guy of Warwick, for every Kings Reign abounds with 
Examples of this Nature, and always thoaghe both juſt and lega}, .. 
' The Caſe of an Appeal, if rightly underſtocd, ſignifies nothing, for who Sues an 
Appeal muſt Sue it in proper Perſon, and to make an Impeachment of the Commons 
#be ſame with this Caſe, it tut be made appear by Preſtdemts out of the Parljament 
Rolls, or Journals, or by the ©ommon or Statute Law, that the Commons have ſuch 
.an AGion or guit,6s an Impeachment of a Commoner for Treaſon, which may beTried | 
in an Inferior Court, given thent before the Lords, ſo as they cannot refuſe to hear or 
Judge it, or they do nothing. SS WE -- - > 
|. That there 5 a great Parity betwixt an Appeal and an Impeachment no Man 
can rationally doubt,in that they are both at the Suit ofthe ?arty proſecuting, 
for an Impeachment is in the Name of the Houſe of Commons, and all the 
Commoners of Engiggd 3 The?rofecution is by themſelves for themſelves; 
and in their own Names dothey demand Judgement, which would be very 
uUamannerly if the Suit was not theirownz Now I cannot Conceive how it 


ſhoulg 


LY, 


The (Foul conſiſt either with' Law or-Reaſon, that they ſhould demiind Judge- 
meift by # Perſon;if heiwas nar proſecuted. at rheir Suit, ſo that though ic 


' cannpt be made appear, that the Cytmmons have. ſdch. a Suit as'anImpeachs 
mentof 4 Commonerfor Hrgti Treafen, which may be Tried in an Inferiour ' * 


Cott 3" yet is cleatthavthere 13/2 great Similicude betwixt an Impeachment 


ant ah APpeal;in tht they:areboth, atthe Suit of the Party, andthen-this'in- | 
ſtance bf ah Appeat will ſtand the: kords in ſome ſtead; for by thisit appears, 
that the'Offencefor which Fitz Hatririg Accufed, may be Profetuted arrwo ' 
ſeveral Syits, Oneby the King our of Parliament, and another by the Com" 
' motis' in Parharfient 5: thatthere being two diſtin Profecurivns' of the* ** 


ſame Offetice; it'foHlows alſo that thereare two diſtinct adgments,ſo'thar the 
Offence'miy be proſeeutedand puniſhed at one Suir, yet this i8 no ſatisfattion. 


to the'other ; And theniFirz-Harris may be Tried, Condemned and Hanged - 
upon aa fadidtment”;' And yet thisis: no, ſatisfation'to the Houfe of Come' 


mon, becauſe they Had no intereſt in that Suit;3 and where they had no Ins 
terbſt, they cannor be ſaid toreceiweſſatisfaCtion. -; 


R Sithtn,to what our Authorand many moredo ſay, who Pletd up for the '- 
Lawfafne(s of Rejeirigthe Impeachment, that jt.,isno denial of ,Juſtice'to' - | 


the Honſeof Commons'to hinder. their/Proſecution, becauſe that very Ofs" 


Fence which they would puniſh ray be puniſhed elſewhere, is highly falſe, for ' 
the Paniſhiment of it'there dork nothing reſpett the Suit of the Commons, and * 
they certainly there cars be no. fatistaction 3 And ſeeing the Law hath made” 
two diftii& Profecationsof theſame Offence, ſo that the proſecution'at' one 


Sujr, i> nat the proſecution at the orherz It doth alſo neceſſarily ſuppoſe, 


that there are two diſtin Parties that -may proſecute at their two diſtin * -* 


Suits, '{o that one proſecuting and receiving ſatisfaction; is nofſatisfaQtion to 


the other 5; for if it 'was, the Law would F ruſtra agere, in permitting two Suits ' 
when one would ſativfie all, 'Neze fruſtrafit per Plura, quod poſit fieri per pans ' 


ciora. 'Þ 

and therefore can be none to deliver \upFitz-Harris. | 
Indeed | concur with onr Author; that.the Lords delivering up Drake to be' 
proſecuted at the Common. Law wasno denial of Juſtice; yer that it was a 
denial of 'Juſticeto RejeCt this Impeachtnent, is clear for this Reaſon, for 
here the Commons required Juſtice, and inthefirſt they di] not,butlet their 
Shit Fatt3 And where the Commons do.not require Juſtice, there the Lords: 
cannot be (aid to denyit ; Burt on the contrary, when the Commons require 
the Profecution of a Delinquent;; then for the Lqrdsto dely it, is without 
doubt a denial of Juſtice 3 So that the Denial of Juſtice doth not purely con- 
fiſt in the Lords delivering over theSuit of the.Commons, bur their doing it 


irell, bit it was #0 denial of Jaſtire 19 deliver up Drake to the. Commoz Law, | 


when the Commons require Profecution of itin Parliament 3 Then ſeeing in-* 


Drake's Cale, the Commons required not any proſecution, and in the Caſe of: 
Fitz- Harris they did require it 3 2t follows, :thrat in the firſt Caſeit was nor, .. 
and in the latter it was a denial of Juſtice for the Lords to throw out the' Im- 
peachmentz Beſides, there is a great difference berwixt che nor receiving an 
Impeachment, and the removing itwhen it was for ſome time Lodged ; for in 
the larter Caſe che Sur is Revived, and if the Commons do not proſecute *cis 
their faulc, bur \oche firſt Caſe che Suit is abſolucely Rejefted, which is the At 
of the Lords; Thea ſeeing there is1o great adiſparity betwixtthe Cafes of 
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Drake and Fiiz-Harris, this inſtance will ſtand our Author in ſtead, for as 1 
have already ſaid, Hethat quotes a Preſident for a Proof, muſt always prove 
the Preſident to be the ſame with the thing that's to be proved, for 4 diſpar? 


201 valet Argumentun. | | | | | 
Iha venow done with our Author, I ſhall only add a worJ more, If the 


Commons have a right to Impeach, it follows, they have aright to proſecute; 
and this muſt be before the Lords, then ſure the Lords RejeCting their Suit 
was the denying them what was their right, and this certainly is a denial of 
Juſtice : Butſome (ay, They have a Right if the Lords pleaſe, ſo that this Right 
depends on the Will of the Lords; but this is falſe,for their Rigkts,of which 
Impeaching is one, are Founded 6n the Ancient Praftice of Parliament, and 
not on the Will gf the Lords; And ſeeing the Lords cannot alter the Practice 
of Parliament, wfere the Commons are concerned, without a breach of the. 
Law of Parliaments, it more ſtrongly follows that this was Injuſtice. But 'ris 
Objeced, That if the Commons ſhould have this, they might Impeach the whole 
Nation, and ſo hinder the King of all Proſccution 5 That the Houſe may Im- 
p__ all is poſtible, but that they will is highly improbable ; But this cannot 

inder the Kings Suir, for if the Commons do not proſecute in any reaſonable 
time, the Lords may upon Proclamation quit thePriſoner, whois ſtill liable ta 
an Indictment: | 


SIR, Iam | = . 
Your Humble Servant, 


. 
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LO NDON, Printed forT, D. 1681, 


